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In  the  Supreme  Court  for  the  Eastern  district  of 
JPennsyl  van  ia. 

In  the  matter  of  the  Commonwealth  ^ 
of  Pennsylvania  on  the  relation  of  | 

John  Dungan  December  Term,  1S41. 

vs. 

William  Primrose.  J 

December  18,  1841.  The  suggestion  of  John  Dungan  being 
filed,  on  motion  of  Ovid  F.  Johnson,  Esq.  Attorney  for  John 
Dnngan,  the  Court  grant  a  rule  returnable  the  fifteenth  day  ol 
January  next,  on  the  defendant,  to  show  cause  why  a  writ  of 
quo  warranto  should  not  issue  commanding  him  to  show  by 
what  authority  he  holds  and  exercises  the  office  of  Commissioner, 
on  the  part  of  the  creditors  of  John  Nicholson,  deceased,  under 
the  Act  of  Assembly  of  the  Commonwealth  of  Pennsylvania, 
entitled,  “An  act  to  settle  the  estates  of  John  Nicholson  and 
Peter  Baynton,”  passed  April  sixteenth,  eighteen  hundred  and 
forty. 

From  the  Record. 


In  Testimony  whereof,  I  have  hereunto 
set  my  hand  and  affixed  the  seal  of  the  said 
Supreme  Court  at  Philladelphia,  this  twenty- 
second  day  of  December,  A.  D.  1841. 

J.  SIMON  COHEN, 
Prothonotary  of  the  Supreme 
Court  Eastern  District  of 
Pennsylvania. 


Be  it  remembered,  that  at  a  Supreme 
Court ,  held  at  Philadelphia,  in  and  for  the  Pastern 
District  of  Pennsylvania ,  on  the  eighteenth  day  of 
December,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  forty-one, 

John  Dungan,  who  sues  for  the  Commonwealth  in  this  be¬ 
half,  as  well  as  for  himself,  comes  here  into  the  Supreme  Court 
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for  the  Eastern  District  of  Pennsylvania,  and  for  the  said  Com¬ 
monwealth  gives  the  Court  here  to  understand,  and  be  informed, 
that  William  Primrose,  of  the  City  and  County  of  Philadelphia, 
in  the  Commonwealth  of  Pennsylvania,  since  the  fifth  day  of 
October,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  forty-one,  has,  and  continues  to  hold,  use,  and  exercise,  and 
still  doth  exercise  within  this  Commonwealth  the  office,  fran¬ 
chise,  and  privilege  of  a  Commissioner  to  represent  the  creditors 
of  John  Nicholson,  deceased,  in  pursuance  of  an  Act  of  the  Ge¬ 
neral  Assembly  of  the  Commonwealth  of  Pennsylvania,  entitled, 
“An  act  to  'settle  the  estates  of  John  Nicholson  and  Peter  Bayn- 
ton,”  passed  the  sixteenth  day  of  April,  Anno  Domini  one 
thousand  eight  hundred  and  forty:  That  John  Dungan,  the  re¬ 
lator,  claims  to  exercise  and  enjoy  the  office,  or  appointment  of 
Commissioner  on  the  part  of  the  creditors  of  John  Nicholson,  de¬ 
ceased,  as  provided  for  in  the  act  aforesaid,  under  and  by  virtue 
of  a  Commission  in  due  form  of  law,  from  the  Honorable 
Joseph  B.  Anthony,  “Judge  of  the  Nicholson  Court  of 
Pleas  for  the  State  of  Pennsylvania,”  under  the  seal  of  said 
Court,  and  signed  by  the  Honorable  Judge  aforesaid,  as  pro¬ 
vided  for  in  the  Act  of  General  Assembly  aforesaid,  bearing'date 
at  Harrisburg,  on  the  fourteenth  day  of  July,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  forty :  That  previous  to 
the  appointment  of  the  relator,  the  following  notice  was  published 
by  said  Honorable  Judge  in  the  United  States  Gazette  and  the 
Pennsylvanian,  two  daily  newspapers  printed  in  the  City  of 
Philadelphia,  as  required  by  the  third  section  of  the  Act  afore¬ 
said,  which  is  as  follows: — “Whereas,  The  third  section  of  an 
act,  entitled,  ‘An  act  to  settle  the  estates  of  John  Nicholson  and 
Peter  Baynton,’  passed  April  16th,  1840,  declares,  ‘that  a  board 
of  three  Commissioners  shall  be  constituted  in  the  following 
manner,  namely  :  The  Governor  shall  nominate  one  person,  a 
majority  of  the  creditors,  whose  claims  have  been  reported  and 
filed  with  the  present  Commissioner,  or  any  person  authorised 
by  them  shall  nominate  one  person,  and  the  heirs  of  the  said 
Nicholson,  or  any  person  authorised  by  them,  shall  nominate 
one  person  to  the  Judge  aforesaid,  who  shall,  if  he  approve 
thereof,  appoint  the  three  Commissioners  thus  nominated,  and  if 
either  of  the  said  parties  shall  neglect  or  refuse,  after  sixty  days 
notice,  published  in  two  daily  newspapers  of  the  City  of  Phila¬ 
delphia,  to  nominate  a  Commissioner,  it  shall  be  the  duty  of  the 
Judge  to  appoint  a  suitable  person  to  fill  the  vacancy,  or  if  the 
nominee  of  either  party  shall  refuse  to  act,  the  Judge  shall  ap¬ 
point  a  suitable  person  as  Commissioner,  on  the  nomination  of 
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such  party. — Notice  is  therefore  hereby  given,  to  the  parties 
above  named,  that  the  undersigned  will  receive  nominations 
for  Commissioners  aforesaid  till  the  expiration  of  sixty  days 
from  the  date  hereof,  conformably  to  the  provisions  of  the  sec¬ 
tion  above  recited,  and  on  default  of  nomination  by  any  party, 
a  suitable  person  will  be  appointed  by  the  undersigned  to  fill 
the  vacancy.”  The  said  Honorable  Judge  being,  at  the  time  of 
issuing  the  same  (and  still  continues  to  be,)  duly  appointed,  com¬ 
missioned,  and  qualified  Judge  of  said  Court,  according  to  the 
Constitution  of  this  Commonwealth,  and  the  Act  of  Assembly 
aforesaid,  That  in  the  appointment  and  commission  of  the  rela¬ 
tor,  amongst  other  things,  it  is  set  forth  as  follows,  to  wit : 
“Whereas,  a  majority  of  the  creditors,  whose  claims  have  been 
reported  and  filed  aecordingToTaw/have  nominated  you  for  one 
of  the  said  Commissioners,  of  which  nomination  I  have  ap¬ 
proved,  *  *  *  *  I,  the  said  Joseph  B.  Anthony,  Judge  of 

the  Nicholson  Court  of  Pleas  aforesaid,,  in  pursuance  of  the 
power  and  authority  to  me  by  law  given,  have  appointed,  and 
do  hereby  appoint  and  commission  you,  the  said  John  Dungan, 
a  Commissioner  under  said  act,  hereby  giving  and  granting  unto 
you  all  the  rights,  powers,  and  authorities  which,  by  the  said 
Act  of  Assembly,  are  intended  to  be  given  to  you  as  a  Commis¬ 
sioner  aforesaid,  and  as  such  to  have  full  right  to  receive  and 
enjoy  all  and  singular  the  emoluments  to  you  lawfully  belong¬ 
ing,  for  the  faithful  performance  of  the  duties  enjoined  on  you, 
according  to  the  true  intent  and  meaning  of  the  said  Act.  To  have 
and  to  hold  the  said  office  of  Commissioner  as  aforesaid,  unto  you, 
the  said  John  Dungan,  subjectto  all  the  provisions,  restrictions  and 
injunctions  contained  in  the  Act  of  Assembly  above  mentioned,” 
which  said  commission,  notice,  and  a  certified  copy  of  the  oath 
of  office,  taken  by  the  relator  before  the  said  Honorable  Judge, 
as  required  by  the  twelfth  section  of  the  Act  of  Assembly  afore¬ 
said,  he  bringshere  into  Court.  That  the  relator  continued  in  the 
faithful  and  vigilant  discharge  of  the  duties  of  his  said  appoint¬ 
ment  of  Commissioner  as  aforesaid,  from  the  twenty-eighth  day 
of  July,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
forty,  being  the  day  he  took  the  oath  prescribed  by  said  Act,  un¬ 
til  the  fifth  day  of  October,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  forty-one,  at  which  time  he  was  removed 
fromthe  office  of  Commissioner,  as  aforesaid,  by  the  said  jjonorable 
Judge.  The  relator  had  no  knowledge  or  information  whatever, 
of  any  application  to  the  said  Honorable  Judge,  or  Nicholson 
Court,  for  his  removal  from  the  said  office  of  Commissioner  as 
aforesaid,  until  he  saw  a  statement  of  his  removal  in  anewspa- 
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per;  that  no  rule  to  show  cause  why  he  should  not  be  removed 
was  asked  for  nor  granted,  nor  any  hearing  whatever  had  before 
his  removal ;  on  the  contrary,  the  said  proceedings  were  ex- 
parte,  and  unknown  to  the  relator;  that  the  order  of  removal 
was  made  at  a  time  when  no  regular  term  of  the  Nicholson 
Court  was  in  session,  being  the  second  day  after  the  rising  or 
adjournment  of  said  Court,  and  was  written  at  the  chamber  of 
the  said  Honorable  Judge,  at  the  United  States  Hotel,  in  the 
City  of  Philadelphia,  as  the  relator  has  been  informed.  That 
such  proceedings  were  irregular  appears  by  an  official  note  of 
the  said  Honorable  Judge,  addressed  to  the  relator,  dated,  Wil¬ 
liamsport,  August  23d,  1841,  in  answer  to  an  enquiry  made  of 
him  by  the  relator,  upon  an  application  for  the  removal  of  Wil¬ 
liam  Primrose,  one  of  the  Commissioners  under  said  Act,  in 
which  he  expresses  the  following  opinion,  “I  have  examined 
the  question  as  to  holding  a  Court  without  the  notice  of  four 
weeks,  required]  by  the  Act  of  Assembly,  before  yours  of  the 
20tli  inst.  came  to  hand  ;  the  conclusion  to  which  I  came  was, 
that  the  Court  (not  the  Judge,)  on  ‘cause  shown,’  can  remove, 
it  therefore  follows  that  a  Court  must  he  legally  held,  otherwise 
its  proceedings  will  be  null  and  void.”  The  relator  further  pro¬ 
tests  to  [the  legality  of  the  proceedings  decreeing  his  removal 
from  the  office  of  Commissioner  as  aforesaid,  and  that  the  same 
is  null  and  void,  because  from  the  proceedings  as  entered  upon 
the  record  of  the  Court,  his  removal  is  shown  to  have  taken 
place  in  Philadelphia,  which  is  contrary  to  the  provisions  con¬ 
tained  in  the  first  section  of  the  Act  aforesaid,  which  is  as  follows, 
“That  a  Court,  to  be  styled  and  called  the  Nicholson  Court  of 
Pleas  for  the  state  of  Pennsylvania,’  he,  and  hereby  is  createdand 
established,  to  hold  its  sessions  in  Harrisburg,  where  it  shall 
hear  and  determine  all  cases  in  relation  to  the  estate  of  John 
Nicholson,  deceased,  except  the  claims  of  the  creditors  of  said 
estate,  and  for  the  purpose  of  hearing  and  determining  those 
claims,  the  said  Court  shall  hold  its  sessions  in  Philadelphia.” 
That  inasmuch  as  the  appointment,  or  removal  of  a  Commis¬ 
sioner,  is  an  act  of  the  Court  connected  with  the  real  estate  of 
said  Nicholson,  therefore  all  proceedings  in  relation  to  the  same 
should  be  investigated,  and  decided  by  the  Court  at  Harrisburg. 
That  immediately  upon  the  relator  receiving  information  of  his 
removal  by  the  said  Honorable  Judge  from  the  office  of  Com¬ 
missioner,  as  aforesaid,  he  applied  to  the  said  Honorable  Judge 
for,  and  took  out  a  rule  to  show  cause  why  the  said  order, 
dated  October  second,  and  entered  upon  the  record  of  the 
Nicholson  Court  on  the  fourth  day  of  October,  eighteen  hun- 
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dred  and  forty-one,  decreeing  the  removal  of  the  relator  should  not 
be  vacated  so  far  as  respects  him,  which  rule  was  made  return¬ 
able  October  6th,  1S41,  at  which  time,  after  argument,  the  said 
Honorable  Judge  dismissed  the  rule.  That  the  only  reason  as¬ 
signed  upon  the  record  for  the  removal  of  the  relator,  or  other¬ 
wise,  from  the  office  of  Commissioner,  as  aforesaid,  is  the  order 
of  the  said  Honorable  Judge  hereunto  annexed,  which  is  as  fol¬ 
lows  :  “  On  a  presentation  of  a  communication  of  this  date,  Oc¬ 
tober  2d,  from  Edward  H.  Bonsall,  Constant  Guillou,  and  T. 
Mason  Mitchell,  trustees  named  in  a  deed  of  compromise  be¬ 
tween  the  heirs  and  creditors  of  John  Nicholson,  deceased,  with 
a  letter  from  William  Rawle,  and  James  M.  Broom,  Esquires, 
and  a  list  of  creditors,  who  have  signed  said  deed  accompanying 
the  same,  the  Court  order  and  direct,  that  William  Primrose  and 
John  Dungan,  commissioners  under  the  act  of  April  16th,  A.  D. 
1840,  be,  and  they  are  hereby  removed,  and  their  appointments 
are  dissolved  from  and  after  the  4th  of  October,  1841.”  The  re¬ 
lator  suggests  that  a  draft  of  a  deed  of  compromise  was  pre¬ 
pared,  wherein  it  is  provided  for  the  appointment  of  a  Board 
of  Trustees,  to  consist  of  Edward  H.  Bonsall,  Constant  Guillou, 
and  T.  Mason  Mitchell,  and  also  a  Board  of  Council,  consisting 
of  James  M.  Broom,  William  Rawle,  Josiali  Randall,  and  Wil¬ 
liam  M.  Meredith,  Esquires,  and  that  there  are  no  covenants  or 
agreements  whatever  in  the  said  projected  deed  of  compromise 
conferring  upon  the  Trustees,  or  Board  of  Council,  any  control 
whatever  over  the  appointment  or  removal  of  the  Commission¬ 
ers  first  appointed,  or  those  that  may  hereafter  be  appointed  un¬ 
der  the  act  aforesaid,  the  creditors  and  heirs  reserving  to  them¬ 
selves  therein  the  exclusive  right  to  nominate  Commissioners  as 
provided  for  in  the  Act  of  Assembly  aforesaid,  in  case  of  a  vacan¬ 
cy  by  resignation,  removal,  or  otherwise,  of  any  one  or  more  of  the 
Commissioners,  and  that  the  said  Trustees,  or  Board  of  Council, 
have  no  control  over  the  appointment  of  their  successors  in  any 
manner  whatever,  other  than  what  they  might  possess  on  ac¬ 
count  of  any  one  or  more  of  them  being  a  creditor  or  heir  of  said 
estate.  That  the  said  projected  deed  was  not  executed  by  the 
parties  interested  in  the  same  at  the  time  the  relator  was  re¬ 
moved  from  the  office  of  Commissioner  as  aforesaid,  the  same 
not  having  been  signed  by  any  one  of  the  heirs  of  said  Nichol¬ 
son,  nor  can  it  yet  be  legally  executed  by  the  parties  interested 
from  the  stipulations  set  forth  in  the  same.  That  the  said  pro¬ 
jected  deed  was  imperfect,  unexecuted,  and  a  nullity,  and  con¬ 
ferred  no  right  whatever  to  the  said  persons  named  therein  to 
act  in  the  premises,  and,  therefore,  the  said  persons  had  no  right 
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to  appear,  nor  power  to  act  before  the  said  Court  in  reference  to 
the  removal  of  the  relator  from  his  said  office  of  Commissioner 
as  aforesaid,  that  neither  of  said  Trustees,  or  Board  of  Coun¬ 
cil  are  creditors  of  said  estate,  nor  did  they  profess  to  act 
under  any  other  authority  (as  appears  by  the  written  sugges¬ 
tions  of  the  said  Honorable  Judge  hereinbefore  set  forth,)  than 
that  intended  to  be  conferred  by  the  said  projected  and  unexecuted 
deed ;  a  copy  of  said  deed  is  hereunto  annexed.  The  relator 
further  denies  the  right  of  the  said  Honorable  Judge  to  remove 
him  from  the  office  of  Commissioner  as  aforesaid,  upon  the  sug¬ 
gestions  or  grounds  set  forth  in  the  foregoing  order,  because  no 
notice  was  given  to  him  of  the  application  for  his  removal,  or 
opportunity  allowed  to  make  his  defence,  or  legal  cause  shown 
to  justify  the  same,  as  required  by  the  ninth  section  of  the  Act 
aforesaid,  which  is  as  follows:  “The  said  Court  shall  have  pow¬ 
er  to  fill  any  vacancy  in  said  commission,  and,  on  cause  shown, 
to  remove  any  or  all  of  the  said  Commissioners,  and  appoint 
another,  or  others  instead,  such  Commissioner  to  be  appointed 
conformably  to  the  provisions  of  the  third  section  of  this  Act.” 
That  the  said  William  Primrose,  on  the  fifth  day  of  October,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  forty-one, 
was  appointed  by  the  said  Honorable  Judge  as  Commissioner  to 
represent  the  creditors  under  the  Act  of  Assembly  aforesaid,  in 
the  place  and  stead  of  the  relator,  and  the  relator  protests 
against  the  legality  of  the  appointment  of  the  said  Primrose,  be¬ 
cause  the  relator  was  not  legally  removed  from  his  said  office  of 
Commissioner  as  aforesaid,  and  therefore  no  vacancy  existed, 
and  because  the  sixty  days  notice  required  by  the  third  section 
of  the  Act  aforesaid  was  not  given  to  the  creditors  to  nominate 
after  the  removal  of  the  relator,  and  before  the  appointment  of 
said  Primrose,  which  notice  the  creditors  were  entitled  to  in  or¬ 
der  to  give  them  an  opportunity  to  participate  in  the  selection 
or  nomination  of  his  successor  in  case  there  had  been  a  vacan¬ 
cy.  That  said  William  Primrose  was  first  appointed  a  Commis¬ 
sioner  by  the  Honorable  Judge  aforesaid,  on  the  fourteenth  day 
of  July,  A.  D.  eighteen  hundred  and  forty,  to  represent  the 
heirs  of  John  Nicholson,  deceased,  under  the  authority  given  to 
said  Judge  in  the  third  section  of  the  Act  aforesaid,  the  heirs  of 
said  Nicholson  having  neglected  to  nominate  a  Commissioner 
after  the  sixty  days  notice  given,  as  required  by  the  Act  afore¬ 
said.  That  said  Primrose  entered  upon[the  duties  of  his  first  appoint¬ 
ment  on  the  third  day  of  September,  A.  D.  eighteen  hundred  and 
forty,  that  on  the  eleventh  day  of  June,  A.  D.  eighteen  hun¬ 
dred  and  forty-one,  said  Primrose  left  the  Board  of  Commis- 
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sioners,  then  holding  a  session  at  Harrisburg,  the  Board  con¬ 
sisting  at  that  time  of  John  D.  Creigh,  Esquire,  William  Prim¬ 
rose  and  the  relator.  That  said  Primrose  went  to  the  City  of 
Philadelphia,  and  remained  there  the  principal  part  of  the  time, 
up  to  his  appointment  on  the  fifth  day  of  October,  A.  I).  eighteen 
hundred  and  forty-one,  using  every  effort,  and  all  the  influence 
he  could  bring  to  bear  in  his  favor,  in  order  to  obtain  the  situa¬ 
tion  of  Commissioner  on  the  part  of  the  creditors  of  said  Nichol¬ 
son,  under  the  Act  aforesaid,  during  all  which  time  the  relator 
was  engaged  in  attending  to  the  duties  of  his  appointment  of 
Commissioner  aforesaid.  That  during  the  period  that  intervened 
between  the  eleventh  day  of  June  and  the  fifth  day  of  October, 
A.  D.  eighteen  hundred  and  forty-one,  said  William  Primrose 
never  appeared  at  the  Board,  or  gave  any  evidence  that  it  was 
his  intention  to  attend  to  the  discharge  of  his  official  duties  as 
Commissioner  aforesaid,  under  his  first  appointment,  to  repre¬ 
sent  the  heirs  of  said  Nicholson.  That  from  the  eighteenth 
day  of  August,  A.  D.  eighteen  hundred  and  forty-one,  up  to  the 
time  of  his  removal  as  Commissioner  to  represent  the  heirs  of 
said  Nicholson,  and  his  re-appointment  to  represent  the  credi¬ 
tors  in  the  place  and  stead  of  the  relator,  there  was  filed  against 
him  before  the  said  Honorable  Judge,  specifications,  or  charges 
of  official  misconduct  and  disqualification,  under  the  autho¬ 
rity  contained  in  the  ninth  section  of  the  Act  aforesaid,  as  will 
appear  by  the  order  of  Court  hereunto  annexed.  That  said 
specifications  or  charges  never  have  as  yet  been  investigated  by 
said  Judge.  That  notwithstanding  the  relator  was  regularly  no¬ 
minated,  appointed,  commissioned,  and  qualified  in  manner  and 
form  as  aforesaid,  and  no  legal  cause  having  been  assigned  for 
his  removal  from  the  office  of  Commissioner,  as  aforesaid,  yet 
the  said  William  Primrose,  since  the  fifth  day  of  October,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  forty-one, 
claims  to  use,  hold,  exercise,  and  enjoy,  the  office  of  Commis¬ 
sioner  on  the  part  of  the  creditors  of  John  Nicholson,  deceased, 
under  and  by  virtue  of  the  Act  of  Assembly,  aforesaid,  and  in 
pursuance  of  a  commission  from  the  Honorable  Judge  afore¬ 
said,  issued  under  the  appointment  and  order  aforesaid,  and  that 
the  said  William  Primrose  hath,  from  the  time  aforesaid,  used, 
and  still  dcth  use,  the  franchise,  offices,  liberties,  and  privileges 
aforesaid,  and  during  the  same  time  hath  usurped,  and  still 
doth  usurp,  upon  the  Commonwealth  aforesaid,  therein  to  the 
great  damage  and  prejudice  of  the  relator,  of  the  Constitution 
and  Laws  of  this  Commonwealth,  whereupon  the  relator  for  the 
said  Commonwealth  does  make  suggestion  and  complaint  of  the 
premises,  and  prays  due  process  of  law  against  the  said  William 
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Primrose,  in  this  behalf,  to  be  made  to  answer  the  said  Com¬ 
monwealth  by  what  authority  he  claims  to  have,  use,  and  en¬ 
joy  the  franchises  and  privileges  of  a  Commissioner  as  aforesaid, 
within  this  Commonwealth,  without  any  warrant,  or  lawful  or 
constitutional  authority  for  the  same,  and  that  thereupon  a 
judgment  of  ouster  shall  be  rendered  against  the  said  William 
Primrose,  and  that  a  decree  be  made  that  the  said  relator,  John 
Dungan,  shall  hold,  exercise,  and  enjoy,  the  said  office  of  Commis¬ 
sioner  as  aforesaid,  to  which  he  has  been  duly  nominated,  ap¬ 
pointed,  commissioned,  and  qualified  in  manner  and  form 
aforesaid. 

JOHN  DUNGAN. 


CITY  OF  PHILADELPHIA  ss. 

John  Dungan,  the  relator,  being  duly  sworn  according  to  law, 
doth  depose,  and  say,  that  the  facts  set  forth  in  the  foregoing 
suggestions,  contained  on  twenty-four  pages  of  writing,  are  just 
and  true  to  the  best  of  his  knowledge  and  belief. 

JOHN  DUNGAN. 

Sworn  and  subscribed  to,  the  eighteenth  day  of  December, 
Anno  Domini  one  thousand  eight  hundred  forty-one. 

JOHN  BINNS,  Alderman. 


Depositions  of  Joseph  R.  Chandler  and  Benj’n  Mifflin , 
Publishers  of  the  United  States  Gazette ,  and  Pennsylva¬ 
nian,  in  relation  to  appohiting  Commissioners,  fc.  fyc. 
Filed  November  3,  1840. 

JOHN  NICHOLSON’S  ESTATE. 

WHEREAS,  the  third  section  of  an  act  entitled  “  An  act  to 
settle  the  Estates  of  JOHN  NICHOLSON  and  PETER 
BAYNTON,”  passed  April  16th,  1840,  declares  “that  a  Board 
of  three  Commissioners  shall  be  constituted  in  the  following 
manner,  namely: — The  Governor  shall  nominate  one  person,  a 
majority  of  the  creditors,  whose  claims  have  been  reported,  and 
filed  with  the  present  Commissioner,  or  any  person  authorised 
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by  them,  shall  nominate  one  person,  and  the  heirs  of  the  said 
Nicholson,  or  any  person  authorised  by  them,  shall  nominate 
one  person  to  the  Judge  aforesaid,  who  shall,  if  he  approve 
thereof,  appoint  the  three  Commissioners  thus  nominated;  and 
if  either  of  the  said  parties  shall  neglect  or  refuse,  after  sixty 
days  notice,  published  in  two  daily  newspapers  of  the  city  of 
Philadelphia,  to  nominate  a  Commissioner,  it  shall  be  the  duty 
of  the  Judge  to  appoint  a  suitable  person  to  fill  the  vacancy ;  or 
if  the  nominee  of  either  party  shall  refuse  to  act,  the  Judge 
shall  appoint  a  suitable  person  as  Commissioner,  on  the  nomi¬ 
nation  of  such  party.” 

Notice  is  therefore  hereby  given  to  the  parties  abovenamed, 
that  the  undersigned  will  receive  nominations  for  Commission¬ 
ers  aforesaid,  till  the  expiration  of  sixty  days  from  the  date 
hereof,  conformably  to  the  provisions  of  the  section  above  re¬ 
cited,  and  on  default  of  nomination  by  any  party,  a  suitable 
person  will  be  appointed  by  the  undersigned  to  fill  the  va¬ 
cancy. 

J.  B.  ANTHONY, 

Judge  of  the  Nicholson  Court  of  Pleas,  Pa. 

Williamsport,  Lye' g  Co.,  April  27,  1840. 

PENNSYLVANIA ,  ss. 

Personally  appeared  before  me,  Joseph  B.  Anthony,  Judge 
of  the  Nicholson  Court  of  Pleas,  of  the  State  of  Pennsylvania, 
Joseph  R.  Chandler,  Editor  and  Publisher  of  the  United  States 
Gazette,  a  daily  newspaper,  printed  in  the  City  of  Philadelphia, 
in  the  State  of  Pennsylvania,  and  Benjamin  Mifflin,  Publisher 
of  the  Pennsylvanian,  a  daily  newspaper,  printed  in  the  City  of 
Philadelphia,  in  the  State  of  Pennsylvania,  who  being  duly 
sworn  according  to  law,  deposeth  and  saith,  that  a  correct  copy 
of  the  foregoing  notice,  headed  “  John  Nicholson’s  Estate,” 
signed  by  J.  B.  Anthony,  (Judge  of  the  Nicholson  Court  of 
Pleas,  Pa.,)  dated  Williamsport,  Lycoming  Co.,  Pa.,  April  27, 
1840,  was  published  in  said  papers,  by  each  respectively,  for 
sixty  days  successively,  from  and  after  the  27th  day  of  April, 
1840. 

JOS.  R.  CHANDLER, 
Publisher  of  the  United  States  Gazette. 

BENJAMIN  MIFFLIN, 
Publisher  of  the  Pennsylvanian. 

Sworn  and  subscribed  before  me,  this  3d  day  of  November, 
1840.  J.  B.  ANTHONY. 


O 
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PENNSYLVANIA,  ss. 


In  the  name  and  by  the  authority  op  the 
Commonwealth  of  Pennsylvania , 

Joseph  B.  Anthony,  Judge  of  the  “ Ni¬ 
cholson  Court  of  Pleas  for  the  State 
of  Pennsylvania.” 

J.  B.  Anthony ,  To  John  Dungan,  of  the  City  of  Phi¬ 

ladelphia,  Esquire,  sends  Greeting : 

Whereas,  In  and  by  an  act  of  Assembly  of 
the  Commonwealth  of  Pennsylvania,  entitled 
“an  Act  to  settle  the  estates  of  John  Nicholson 
and  Peter  Baynton,”  passed  the  16th  day  of 
April,  A.  D.  IS 40,  it  is  made  the  duty  of  the 
Judge  appointed  in  pursuance  of  said  act,  to 
appoint  three  Commissioners,  conformably  to  the  provisions  of 
the  third  section  thereof,  whose  powers,  duties,  and  authorities, 
are  particularly  set  forth  in  the  Act  aforesaid. 

And  Whereas,  A  majority  of  the  creditors,  whose  claims 
have  been  reported  and  filed  according  to  law,  have  nominated 
you  for  one  of  the  said  Commissioners,  of  which  nomination  I 
have  approved. 

Now  know  You,  that  reposing  full  confidence  in  your  com¬ 
petency,  integrity,  judgment  and  abilities,  I,  the  said  Joseph  B. 
Anthony,  Judge  of  the  ‘Nicholson  Court  of  Pleas’  aforesaid, 
in  pursuance  of  the  power  and  authority  to  me  by  law  given, 
have  appointed  and  do  hereby  appoint  and  commission  you  the 
said  John  Dungan,  a  Commissioner  under  said  act;  hereby 
giving  and  granting  unto  you  all  the  rights,  powers  and  authori¬ 
ties  which  by  the  said  Act  of  Assembly  are  intended  to  be  given 
to  you  as  a  Commissioner  aforesaid,  and  as  such,  to  have  full 
right  to  receive  and  enjoy  all  and  singular  the  emoluments  to 
you  lawfully  belonging,  for  the  faithful  performance  of  the  du¬ 
ties  enjoined  on  you,  according  to  the  true  intent  and  meaning 
of  said  Act. 
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To  have  and  to  hold  the  said  office  of  Commissioner  as 
aforesaid,  unto  you  the  said  John  Dungan,  subject  to  all  the 
provisions,  restrictions  and  injunctions  contained  in  the  Act  of 
Assembly  above  mentioned. 

Given  under  my  hand  and  the  seal  of  the  Nicholson  Court 
of  Pleas  aforesaid,  at  Harrisburg,  this  fourteenth  day  of  July, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
forty. 

Attest — 

Henry  C.  Hickock, 

Clerk  of  the  Nicholson  Court  of  Pleas  of  Pa. 


I  do  hereby  certify  that  the  foregoing  printed  copy  is  a  cor¬ 
rect  literal  copy  of  the  Commission  of  John  Dungan,  (the  ori¬ 
ginal  of  Avhich  is  in  my  possession',)  and  referred  to  in  the  ap¬ 
plication  to  the  Supreme  Court  for  the  Eastern  District  of  Penn¬ 
sylvania  for  a  writ  of  Quo  Warranto  against  William  Prim¬ 
rose,  the  original  will  be  produced  at  the  time  of  argument  be¬ 
fore  the  Court. 

JOHN  DUNGAN. 

Philada.,  December  18 th,  1841. 


Oaths  of  Office  of  John  Dungan  and  Robert  Orr,  Commis¬ 
sioners.  Filed  July  2S,  1S40. 


PHILADELPHIA  CITY  AND  COUNTY,  ss. 

We,  Robert  Orr  and  John  Dungan,  each  of  us,  do  solemnly 
swear  that  we  will  support  the  Constitution  of  the  United  States, 
and  the  Constitution  of  the  Commonwealth  of  Pennsylvania ; 
and  that  we  will  well,  truly,  and  with  due  diligence,  impartial¬ 
ity  and  fidelity,  perform  the  duties  enjoined  on  us,  agreeably  to 
the  true  intent  and  meaning  of  an  act  of  Assembly,  entitled  an 
Act  to  settle  the  estates  of  John  Nicholson  and  Peter  Baynton, 
passed  the  sixteenth  day  of  April,  A.  D.  eighten  hundred  and 
forty. 


ROBERT  ORR. 
JOHN  DUNGAN. 
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Sworn  and  subscribed  before  me,  this  28th  day  of  July,  A.  D. 
1840. 

J.  B.  ANTHONY, 
Judge  N.  C.  P.  Pa. 

I  do  hereby  certify  the  above  to  be  a  true  copy  of  the  oaths 
of  Robert  Orr  and  John  Dungan,  taken  from  the  original  on 
file  in  the  Clerk’s  Office  of  the  Nicholson  Court  of  Pleas,  Pa. 

Witness  my  hand  and  the  seal  of  said  Court, 
this  15th  day  of  October,  A.  D.  1841. 

IJ.  C.  Hickock. 

Clerk  of  the  Nicholson  Court  of  Pleas,  Penna. 
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In  the  Nicholson  Court  of  Pleas  for  the  State  of  Pennsyl¬ 
vania,  among  other  things  it  is  thus  contained : 

Pursuant  to  previous  public  notice,  given  in  the  U.  S.  Ga¬ 
zette  and  Pennsylvania  Inquirer  four  weeks,  conformably  to  the 
Act  of  Assembly  of  the  16th  day  of  April, '1840,  entitled  “an 
Act  to  settle  the  estates  of  John  Nicholson  and  Peter  Baynton,” 
the  Court  met  on  Monday  morning,  the  twenty-seventh  day  of 
September,  A.  D.  1841,  at  12  o’clock,  M.  in  the  Supreme  Court 
room. 

Coram.  Hon.  J.  B.  ANTHONY,  Judge. 

[After  the  transaction  of  some  business]  The  Court  adjourned 
to  Wednesday,  the  29th  inst.,  at  10  o’clock,  A.  M. 

Wednesday ,  Sept.  29,  1841. 

Pursuant  to  adjournment,  the  Court  opened  on  Wednesday, 
the  29th  inst.,  at  10  o’clock,  A.  M. 

Coram.  HON.  J.  B.  ANTHONY. 

[After  the  transaction  of  some  business]  The  Court  adjourned 
to  Thursday  morning,  30th  September,  1841. 
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Thursday,  30th  Sept.,  1841. 

Pursuant  to  adjournment  of  Wednesday,  29th  September,  the 
Court  opened  at  10  o’clock,  A.  M. 

Coram.  HON.  J.  B.  ANTHONY,  Judge. 


Monday ,  4th  October,  1841. 

On  a  presentation  of  a  communication  of  this  date,  Oct.  2d, 
from  Edward  H.  Bonsall,  Constant  Guillou,  and  T.  Mason 
Mitchell,  Trustees  named  in  a  deed  of  compromise  between  the 
heirs  and  creditors  of  John  Nicholson,  deceased,  with  a  letter 
from  Wm.  Rawle,  and  Jas.  M.  Broom,  Esq.,  and  a  list  of  credi¬ 
tors  who  have  signed  said  deed  accompanying  the  same,  the 
Court  order  and  direct  that  William  Primrose  and  John  Dungan, 
Commissioners  under  the  act  of  April  16th,  A.  I).  1S40,  be,  and 
they  are  hereby  removed,  and  their  appointments  are  dissolved 
from  and  after  the  4th  of  October,  1S41. 


October  5th,  1S41. 

Exparte  JOHN  DUNGAN. 

In  the  Nicholson  Court  of  Pleas  for  the  State  of  Pennsylvania. 

And  now,  October  5th,  1841,  on  the  application  of  John  Dun¬ 
gan,  I  have  and  do  hereby  grant  him  a  rule  to  show  cause  why 
the  order  made  by  me  of  the  4th  inst.  should  not  be  vacated,  so 
far  as  respects  him,  and  made  null  and  void.  Returnable  the 
6th  day  of  October,  A.  D.  1841.  Hearing  at  4  o’clock,  P.  M. 
at  the  U.  S.  Hotel.  Notice  to  be  given  to  C.  Guillou,  Edward 
H.  Bonsall,  T.  M.  Mitchell,  Wm.  Rawle,  and  J.  M.  Broome, 
Esqrs. 

Philadelphia  City,  October  5th,  1841. 

(Signed)  J.  B.  ANTHONY,  Judge,  &c. 

Oct.  5,  1841. 

To  the  Clerk  of  the  Nicholson  Court  of  Pleas  for  the  State  of 
Pennsylvania. 


October  5th,  1S41. 
Exparte  JOHN  DUNGAN. 


And  now,  October  5th,  1841,  on  the  application  of  John 
Dungan,  I  have  and  do  hereby  grant  him  a  rule  to  show  cause 
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why  the  order  made  by  me  of  the  4th  inst.,  should  not  be  va¬ 
cated,  so  far  as  respects  him,  and  made  null  and  void.  Return¬ 
able  the  6t.h  day  of  October,  1S41.  Hearing  at  4  o’clock,  P.  M., 
at  the  U.  S.  Hotel.  Notice  to  be  given  to  C.  Guillou,  Edward 
H.  Bonsall,  T.  M.  Mitchell,  Wm.  Rawle,  and  J.  M.  Broome, 
Esqrs. 

(Signed)  J.  B.  ANTHONY. 

October  5th,  1841. 

In  pursuance  of  the  Act  of  Assembly  passed  the  1 6th  day  of 
April,  1S40,  entitled  “an  Act  to  settle  the  Estates  of  John 
Nicholson  and  Peter  Baynton,”  and  the  nominations  of  a  ma¬ 
jority  of  the  heirs  and  creditors  of  said  estate,  the  Court  appoint 
John  R.  Bean  and  William  Primrose,  Esquires,  of  the  City  of 
Philadelphia,  Commissioners  under  said  Act. 


October  6th,  1841. 

And  now,  October  6th,  1841,  on  argument  by  John  M.  Scott 
and  Wm.  L.  Hirst,  Esquires,  and  Constant  Guillou  and  Wm. 
Rawle,  Esquires,  contra,  the  Court  order  and  direct  the  rule 
granted  above  to  be  dismissed. 


I  do  hereby  certify  that,  as  far  as  it  extends,  the  above  is  a 
true  copy  from  the  record  in  the  Clerk’s  Office  of  the  Nicholson 
Court  of  Pleas  for  the  State  of  Pennsylvania,  at  Philadelphia. 

•  Witness  my  hand  and  the  seal  of  the  said 
Court  hereunto  annexed,  this  second  day  of  No¬ 
vember,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  forty-one. 


M.  Russel  Thayer,  pro  Clerk. 
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Order  of  Court  made  by  Judge  Anthony  upon  the  application 
for  the  removal  of  William  Primrose.  August  18,  1841. 

COMMONWEALTH  OF  PENNSYLVANIA. 

u Nicholson  Court  of  Pleas 
for  the  State  of  Pennsylvania ss. 

John  Dungan  In  the  Nicholson  Court  of  Pleas  afore- 

vs.  V  said,  (at  Philadelphia,)  of  September 

William  Primrose.)  Term,  1841. 

On  the  application  of  John  Dungan  abovenamed,  and  the 
presentation  of  his  petition  alleging  official  misconduct,  and  the 
incapacity  of  William  Primrose,  one  of  the  Board  of  Commis¬ 
sioners,  under  the  Act  of  April  16,  1S40,  entitled  “an  Act  to 
settle  the  estates  of  John  Nicholson  and  Peter  Baynton,”  a 
rule  is  hereby  granted  on  the  said  William  Primrose,  returnable 
at  the  Court  in  Philadelphia,  on  the  fourth  Monday  of  Septem¬ 
ber  next,  to  show  cause  why  he  shall  not  be  removed  from  the 
office  of  Commissioner,  now  held  by  him:  and  it  is  further  or¬ 
dered  that  the  Complainant,  John  Dungan,  serve,  or  cause  to 
be  served,  a  copy  of  this  rule,  and  of  the  charges  and  specifica¬ 
tions  against  the  said  William  Primrose,  on  him,  at  least  twenty 
days  before  the  Court. 

J.  B.  ANTHONY, 

Judge  of  the  Nicholson  Court  of  Pleas,  &c. 

August  18th,  1841. 

N.  B.  I  have  sent  a  copy  of  this  rule  to  Theo.  Cuyler,  Esq., 
the  Clerk  at  Philadelphia,  to  be  filed,  &c. 


Letter  from  Judge  Anthony  in  relation  to  the  application  for 
the  removal  of  William  Primrose.  Dated  August  23, 

1841. 


Williamsport ,  August  23d,  1S41. 

John  Dungan,  Esq. 

Dear  Sir, 

I  had  examined  the  question  as  to 
holding  a  Court  without  the  notice  of  four  weeks,  required  by 
the  Act  of  Assembly,  before  yours  of  the  20th  inst.  came  to  hand. 
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The  conclusion  to  which  I  came  was,  that  the  Court,  (not  the 
Judge)  on  “ cause  shown,”  can  remove:  it  therefore  follows 
that  a  Court  must  be  legally  held,  otherwise  its  proceedings 
will  be  null  and  void. 

The  next  objection,  and  the  principal  one  you  make,  is  the 
expense  of  taking  your  witnesses  to  Philadelphia.  I  would,  to 
avoid  that,  suggest  the  propriety  of  having  the  depositions  of 
alt  the  witnesses  taken,  in  preference  to  compelling  their  atten¬ 
dance  day  after  day  at  Court.  Col.  Orr,  Mr.  Colt,  and  Mr. 
Ward  live  so  far  from  Harrisburg,  that  it  would  be  very  incon¬ 
venient  for  them  to  attend;  and  I  presume  their  depositions 
would  answer  the  same  purpose.  The  10th  rule  of  Court  au¬ 
thorises  depositions  to  be  taken,  on  15  days  notice,  of  all  wit¬ 
nesses  who  reside  more  than  40  miles  from  the  place  of  trial. 
You  can  give  Mr.  Primrose  the  above  notice  and  thus  save  the 
expense  of  another  Special  Court,  and  of.  the  attendance  and 
mileage  of  witnesses.  I  cannot,  therefore,  see  any  necessity  for 
changing  the  place  of  trial. 

Yours,  resp’y, 

J.  B.  ANTHONY. 

(Post  marked.) 

Williamsport,  Pa. 

August  24. 

JOHN  DUNGAN, 

Corns.  Nichsn.  Lands, 

Harrisburg, 

Pa. 


Filed  Deer.  18,  1841. 


